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This paper will draw distinctions between legal obligations im¬ 
posed on universities which are capable of being implemented and 
policed by each university, and those which are requirements of 
individuals. It will examine two areas of law, misleading and 
deceptive conduct and the requirements of natural justice and 
procedural fairness, both of which impose obligations and potential 
liability on both universities as institutions and staff as individuals. 
Until each and every employee understands their roles, their func¬ 
tions and their powers (including the correct exercise of discretion 
in exercising such powers), then universities will have failed to take 
all possible steps to not only secure their legal position, but to also 
allow employees to secure their legal position. 

If universities are increasingly seen as businesses, and if students 
are increasingly seen as the consumers of services provided by 
universities, then the legal consequences of the business/consumer 
relationships need to be addressed. 

Universities and regulation 

Universities have had no difficulty in adapting to a regulatory 
environment where an onus is placed on the institution to amend its 
corporate culture. Examples may be drawn from occupational health 
and safety legislation, from anti-discrimination law and from vari¬ 
ous environmental protection statutes. If a university willingly 
establishes compliance systems for these ‘laws’, is there any objec¬ 
tion to establishing education, compliance and quality management 
systems for other ‘laws’? 

What is required is an appreciation of the extent to which a 
university, its administration, academic and general support staff 
must adapt to a new culture of regulation. If each piece of regulatory 
legislation is looked at and implemented in isolation, then an 
opportunity to establish new lines of communication in pursuit of a 
common endeavour is lost. This is a requirement of common 
understanding of the role, purposes and intentions not only of the 
legislation, and whatever internal compliance systems are required, 
but also of its context within the university and its relevance vis-a- 
vis each employee’s role in the total construct of the university. 

If one asks the question, are universities committed to ethical and 
moral behaviour, the answer would be an unqualified yes. The 
practical consequence to such commitment may take various forms. 
Many universities have ‘Mission Statements’ or a statement of goals 
and ideals incorporated in documents sometimes referred to as 
‘Codes of Practice’. The concept is clear but the objectives underly¬ 
ing such documents are not. The difficulty with such statements lies 
in hoth their generality and their access. Mission Statements will 
only be truly effective when there is a personal identification with 
the common objectives outlined in the statement. If the common 
purpose of such statements is to promote ethical conduct, then 
merely stating so as a goal or objective is totally inadequate. 
Questions need to be asked as to, inter alia, whether such documents 
are enforceable or idealistic, where are they generated and for what 
purposes, and their nexus with conduct of employees. 1 

Numerous arguments have been presented in support of ‘Mission 
Statements’ and ‘Codes of Practice’, 2 but criticism has been directed 
to the lack of progress in their application. 3 It is a difficult process 


to apply principle, and until a broad investigation of existing 
practices is undertaken, and modifications made in accordance with 
the principles outlined in the document(s), then those documents 
will sit in a drawer, gathering dust until the next time someone finds 
it expedient to hold them aloft in grand gesture. 

One major difficulty in approaching these issues is that insuffi¬ 
cient research has been undertaken as to the legal consequences of 
what we do, and what responsibilities we bear, within the university 
structure. One may justifiably speculate that few academic or 
general members of university staff have an accurate conception of 
their legal responsibilities and powers vis-a-vis the university and 
the student. 

One of the reasons for this lies in the regulatory culture of 
Australian universities. Universities have an ‘us and them’, not a 
‘wc’ mentality. The academic staff do the work at the coal-face and 
the administrative staff take care of management and regulatory 
requirements. That simplistic division of‘responsibility’ is unsatis¬ 
factory on a number of levels. Such an approach will certainly not 
satisfy legal requirements. To a large extent it never has, but the 
culture of Australian universities (based on each employee’s indi¬ 
vidual perceptions of their specific role and their university’s more 
general functions) has allowed, inter alia, academic staff to act in 
blissful ignorance of the legal responsibility which they undoubt¬ 
edly carry. 

Every employee of the university is a delegate of the university for 
some purposes, whether advising, enrolling, teaching or supervising 
students, or buying chalk. In doing these things, employees are 
acting for, and therefore binding, their university (subject to some 
legal qualifications). Legally, then, every employee is a potential 
‘loose cannon on the deck’. Until each and every employee under¬ 
stands their roles, their functions and their powers (including the 
correct exercise of their discretion in exercising such powers), then 
the university has failed to take all possible steps to not only secure 
its legal position, but to also allow the employee to secure their legal 
position. 

The student as a consumer 

There are two areas of particular concern in the context of 
university/student relations which should be addressed. The first is 
the effect of the Fair Trading Acts in each state and the Trade 
Practices Act equivalent in the Commonwealth, and issues of 
potential liability arising from them. The second concerns the 
requirements of natural justice and procedural fairness. 

Both of these areas of substantive law raise issues of personal, 
institutional and administrative responsibility. Procedures need to 
be adopted which address the application of the law to the existing 
structures within the university. That this is not being done is well 
illustrated by the example of a university which was sued on the basis 
of incorrect academic advice to a student. Instead of using this 
opportunity to promote awareness of the issues, and the potential 
liability thus raised, as should have been done, the terms of settle¬ 
ment in that case allegedly contained a standard non-disclosure 
clause, Not only are the facts of that case not known to the university 
community generally, although loud whispers have reached many 
other campuses, but staff who should be aware (and on some 
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authority, have a right to be made aware) of the potential for liability, 
have deliberately been excluded from the available information and 
consequently from the important lessons to be learned from that 
particular case. 

It is one thing to know the law. It is another thing entirely to 
understand what it means to convert a series of abstract concepts in 
legislation to a specific workplace. Is it sufficient to know the law 
or is it necessary to implement systems of compliance to implement 
the law? One is sometimes led to the conclusion that only some laws 
are considered worthy of administrative action. Universities have, 
on occasion, acted promptly not only to implement but to institution¬ 
alise some law, such as affirmative action programs or anti-discrimi¬ 
nation law, yet have failed to provide instruction, training or 
education programs in other areas. 

The major distinguishing feature between those laws which are 
acted upon by universities and those which are not would appear to 
be that universities only act, in general, if they are required to do so. 
There appears to be little or no acknowledgment of law which is 
relevant to, and binding upon, individuals working within the 
university environment. That this is so is inconsistent, for persons 
acting within their authority will bind the University, and will 
impose vicarious liability on the university. 

To adequately deal with the potential for liability arising from the 
conduct of each and every member of the university staff it is 
essential that employees be equipped with sufficient knowledge to 
prevent the conduct complained of from occurring. 

(a) Misleading or deceptive conduct 4 

The legislative scheme for misleading and deceptive conduct is 
found in the Trades Practices Act 1974 (‘TPA’) and principally 
comprises two sections: s.52, which in two lines specifies a broad 
prohibition of conduct which is misleading or deceptive or is likely 
to mislead or deceive, and s.53, which prohibits a range of conduct 
including, inter alia, representations as to standard, quality, value, 
grade, approval, use or benefits, price or need. 

The distinction between s.52 and s.53 lies in the remedies avail¬ 
able for breach. Breach of s.52 results in civil liability ie. damages, 
appropriate rectification or relief, s or injunctive relief, 6 whereas a 
breach of s.53 exposes an accused to criminal liability with pecuni¬ 
ary penalties of up to $200,000 for a body corporate and $40,000 for 
an individual, 7 in addition to the remedies listed above in respect of 
a breach of s.52. 

Most people have a vague understanding of the concept of 
misleading and deceptive conduct. However, the provisions impose 
significant obligations in addition to the statements of general 
principle. The nature of that potential liability is indicated by 
referring to S.51A, which deems representations as to future con¬ 
duct, including the doing or not doing of any thing, misleading. The 
effect is to impose on the person who is alleged to have said or done 
or performed the conduct complained of, the burden of proving that 
there were reasonable grounds for having said or done or performed 
that conduct. This, onerous enough in itself, is reinforced by deem¬ 
ing that the corporation did not have reasonable grounds, and 
requiring them to adduce evidence to the contrary. 

Intriguingly, in a number of cases, courts have held that the 
making of a contract implies a representation of future conduct (ie 
a promise to carry out the terms of the contract) and that a failure to 
do so may invoke S.51A and its deeming provisions. 8 In the context 
of Universities, one can only speculate on the terms and conditions 
of the contract between the University and each student, 9 but if such 
a contract includes implied terms along the lines of, inter alia, a 
reasonable standard of care, skill and diligence in teaching, then the 
potential for the operation of s.51A is far broader than I have already 
indicated. 

This would have implications for the university to the extent that 
it would, for example, be required to provide staff, classrooms, 
library facilities, language support, teaching and assessment which 
were adequate in accordance with generally accepted university 


standards m Australia and/or which a student might reasonably 
expect of an Australian tertiary institution, unless, in its promotional 
literature it expressly disclaimed that such services were of a 
reasonable standard. It may also be implied that appropriate Univer¬ 
sity staff undertake to assess students’ work with reasonable care and 
attention, not to lose students’ work and to act with reasonable 
fairness. 

What ‘reasonable’ means in these circumstances would probably 
depend on evidence from educators in the Australian university 
community of what constitutes good practice, though it would be 
open to a court to find that generally accepted standards were not 
sufficiently high. This would be a matter of evidence to be estab¬ 
lished in each case. In the case of undergraduate teaching this would 
not be difficult to establish, but postgraduate students proceeding by 
research would have greater difficulty. 

The nature of the contractual relationship between a student and 
a university is an area where insufficient research has been under¬ 
taken, 10 although the questions of whether reasonably implied terms 
in such contracts are susceptible to the operation of TPA S.51A is 
academic, as the student may presumably be able to sue for the 
breach of those terms. There is, however, one significant difference 
between actions taken in contract and actions under misleading and 
deceptive conduct provisions. If suing under the latter, no exclusion 
or exemption clause will have effect, 11 whereas if suing in contract, 
it may. 12 This is a significant distinction, given the quantity of 
promotional material leaving Departments, Faculties and university 
administrations on a daily basis, most of which should include, for 
example, qualifying clauses requiring confirmation from, say, a 
named person, or some other mechanism. 

To incur liability under the TPA, it is necessary to be a corpora¬ 
tion, acting in trade or commerce, engaging in misleading or 
deceptive conduct. After the Trade Practices Act was introduced, 
there was considerable uncertainty as to whether, under the legisla¬ 
tion, universities carried on ‘trade and commerce’. The introduction 
of state Fair Trading Acts, which mirror the TPA in these provisions, 
has, however, rendered that objection irrelevant. 13 Indeed, the Fair 
Trading Aet 1987 (NSW) defines ‘trade’ as including services 
traditionally regarded as professional. 14 In any case, given the 
increasing attention being given to full fee paying international 
students, can a serious argument be mounted that Universities do not 
engage in trade or commerce? 

As to the second requirement, universities are typically corpora¬ 
tions. 15 The only other impediment to the universal application of the 
TPA was removed when the states replaced the word ‘corporation’ 
with the word ‘person’ in their equivalents to ss.52 and 53. 16 As a 
result, not just corporations, but partnerships and individuals are 
subject to the principles of misleading and deceptive conduct. 

There are numerous judicial statements as to the meaning, appli¬ 
cation and purpose of the expression ‘misleading and deceptive’. 
The uncertainty of their meaning is a reflection of their generality. 17 
It was intended that s.52 and s.53 have an effect, and modify the 
conduct of, every participant in commercial relationships. It estab¬ 
lishes a norm of conduct, and although intention is not a necessary 
ingredient, the concept of audience is relevant in determining 
whether they (or she or he) were (or was) misled. 18 

The liability under these misleading and deceptive conduct provi¬ 
sions has no nexus with contract. An application may arise from a 
contractual relationship, but it need not. Indeed, most cases brought 
under these provisions may be described as complaints against 
advertising, mostly by trade rivals. 

In the context of university experience, two scenarios may be 
postulated. The first is that of a student being advised on a matter of 
either administrative or academic policy or fact, and the second is 
that of statements or information provided to the public. The issue 
of dissemination of information to the public, whether in the form of 
advertisements or, say, Faculty Handbooks, information leaflets or 
even the university Calendar, requires a consideration of conse¬ 
quences. In one famous American decision, frequently referred to in 
Australian decisions, it was said: 
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Advertisements are intended not to be carefully dissected...but 
rather to produce an impression upon prospective purchasers . l9 
The following general points should be noted: 

(a) engaging in conduct includes the doing or refusing to do any 
act, and includes omissions; 20 

(b) in relation to s.52, intention to mislead or deceive, or 
whether the information, advice or conduct was honestly 
given, or inadvertence, is irrelevant 21 - the issue is the effect, 
not the act itself; 22 

(c) in relation to s.53, being a criminal provision, it is necessary 
to prove the offence beyond reasonable doubt - there is, 
however, no need to prove mens rea or intention, so that even 
if the person making the statement believes it to be true, an 
offence may still be proved under s.53; 23 

(d) silence may, in itself, constitute misleading or deceptive 
conduct 2,1 - this creates a de facto obligation, when providing 
advice, to provide all relevant information which would 
reasonably be required given the circumstances of the con¬ 
duct complained of; 

(e) all that need be proved is that conduct was likely to mislead 
or deceive, not that conduct did actually mislead or deceive; 
and 

(f) disclaimer clauses, exclusion clauses and qualifying clauses 
will have no effect, per se, on the question of whether the 
conduct complained of was misleading or deceptive. 25 

Given these statements of the law, and some of the principles on 
which those rules are interpreted, it is clear that universities need to 
act to ensure compliance. Regardless of whether the institution is 
found liable under the Trade Practices Act, or whether an individual 
employee incurs liability under the relevant state Fair Trading Act, 
or whether both incur liability, the credibility and reputation of the 
institution itself will suffer. 

Universities provide an enormous range of conduct where the 
possibility of engaging in misleading and deceptive conduct exists. 
One of the most significant areas of concern must be the area of the 
recruitment and support of overseas students. Much anecdotal 
evidence, some Australian, indicates the danger inherent in what 
may be styled hard sell recruiting. As one participant has indicated: 
In my experience, second-hand car salesman are models of good 
practice when contrasted with the representatives of some UK 
universities and polytechnics . 2fi 

How often have universities promised facilities and services to 
overseas students and then failed, despite good intentions, to provide 
them? How many colourful adjectives, some or all of which may be 
misleading or deceptive, have been utilised in the service of univer¬ 
sity salesmanship? The issue of after sales service is especially 
significant. 27 It is not uncommon for academic staff to be advised by 
a student that they had been led to believe that a particular situation 
existed, when in fact, upon arrival at the particular university, it did 
not. 

The issue of academic support for overseas students, and in 
particular, language support, is an area of potential liability. Even 
the admission of students who are unqualified, either academically 
or linguistically, to undertake a specific course with any reasonable 
hope of success, raises serious issues. What of a not unrealistic 
scenario where a person advises a student that there should be little 
disadvantage because of, say, a lack of proficiency in the English 
language. This is a classic s.51A TPA situation which would require 
the person making the statement to adduce evidence of the grounds 
upon which such a statement was made, 

The Trade Practices Act and the various state Fair Trading Acts 
impose a legal requirement that students be advised not just accu¬ 
rately, but carefully and fully. Is it fair to imply into the admission 
of an overseas student pre-sessional and/or in session language 
support even if none is promised? Is there an implied promise, or 
even an expectation on the part of the student, that such services will 


be available, given the lack of fiuency in the English language? Is it 
misleading or deceptive or likely to mislead ot deceive a student not 
to advise a student that such services exist? 

These questions are based in legally defined obligations, but there 
is also a moral dimension. The law exists as a statement of gencial 
principle, and there is a moral obligation to implement that law. The 
trutli is, though, that in all these cases, and without imputing mala 
ftdes or negligence, few employees would be aware of even the 
potential liability of what to them may be their ‘best efforts’. If 
people are unaware of the law, as a statement of principle and as a 
manifestation of a moral or ethical imperative, then who is to blame? 
Who is gaming the benefit? The answer is obvious. The universities 
are marketing and promoting a product It is their responsibility to 
not only advise potential students, and the general public if appro¬ 
priate, but more importantly, to implement and maintain a system of 
compliance with those principles. 

What consequences flow from a breach of these obligations? 
Apart from the obvious moral and ethical obligation to ensure 
adherence to the law, there are statutory penalties to consider. That 
few actions have been taken under the Trade Practices and Fair 
Trading legislation is understandable given students’ lack of re¬ 
sources, the power relationship and access to the legal system. With 
the advent of student fees and the self-evident competition amongst 
universities for undergraduate and postgraduate students, any ex¬ 
pectation of continuing student reticence needs to be modified. 

Under the Trade Practices Act it is possible to apply for injunc¬ 
tive 28 or ancillary relief. 29 The courts have a wide discretion to grant 
appropriate orders. The two major penalty provisions, however, are 
the award of damages for a breach of either TPA s.52 and s.53 30 (or 
the Fair Trading Act equivalents 31 ) and the pecuniary penalties for, 
inter alia, a breach of s.53. 32 

A recent case has discussed the issue of determining eligibility for 
the award of damages in respect of a breach of TPA s.52. In that case, 
Lockhart J. held that the damages to be recovered are not only those 
where an applicant relies directly on the representations or conduct 
involved in the contravention. There is a requirement of a sufficient 
cause of link between a respondent’s conduct and the recoverable 
loss or damage, That is, the contravention of s.52 must be the real, 
effective or direct cause of the applicant’s loss. 33 

Although those remarks were made in the context of an action 
between trade rivals, it is arguable that in the context of education, 
the loss or damage suffered may extend not just to the person or 
persons who relied on the representation or conduct complained of, 
but also those who were ultimately affected by it. If, then, a student 
has difficulty obtaining employment, and even if only part of the 
reason for that difficulty is the reputation of the institution or faculty 
where a contravention occurred (such as incorrect advice as to 
accreditation or standards - even if such advice or claims were made 
to an individual), then under Justice Lockhart's analysis, that 
institution or that individual, or both, may be liable. 

Of more significance is the issue of pecuniary penalty. As has been 
stated, a breach of, inter alia, s.53 of the TPA, 34 would expose the 
institution or the individual to an action under s.79 of the TPA, which 
provides for penalties of up to $40,000 for a natural person and 
$200,000 for a body corporate. 15 

The courts have imposed on management the responsibility for 
control of staff. 3 ® Perhaps this responsibility may be termed quality 
management At its most basic, this obligation must surely include 
the education of employees in their legal responsibilities, and in the 
consequences for breach of those duties. It may also include a system 
of supervision such that a relatively junior employee is not placed in 
the situation ofhaving to make statements or exercising responsibil¬ 
ity beyond what may reasonably be expected. 

This raises serious issues in relation to what some universities call 
‘devolution of power’ or ‘devolution of control’, flic question to be 
asked is to what extent a University administration may abdicate 
control and isolate responsibility to those exercising that control, say 
at a faculty or department level. 


In Ducret v Nissan Motor Co (Australia) Pty Ltd , Northrop J said: 
Lax or inefficient management control between departments of a 
corporation cannot amount to a defence of a breach ... nor can it 
mitigate against the seriousness of the offences committed? 1 
Under the Trade Practices Act, regardless of the extent of delega¬ 
tion, an obligation remains to ensure compliance and, in effect, 
quality control. What is true for BHP Ltd and its myriad of operating 
divisions and sub-divisions, is also true of a University. It is possible 
to delegate power, it is more difficult to delegate responsibility. 

In Eva, it was also said that: 

In assessing appropriate punishment for a crime, the court is 
required to have in mind not only the nature and extent of the 
offence itself but also a wide variety of associated circumstances. 
Such circumstances constitute a context within which to view the 
penalty. Adverse publicity is often one of the inevitable conse¬ 
quences of wrongdoing and in most cases is without influence, in the 
assessment of appropriate penalty. * 

Is there any stronger deterrent for a university than adverse 
publicity, 39 particularly in the area of consumer protection law? 

(b) Natural Justice and Procedural Fairness 

Universities exercise power and make decisions. This statement is 
legally true and practically false. People make decisions, and those 
decisions may be good, bad, arbitrary or well reasoned. Because the 
process of administration and decision making creates a hierarchy of 
power, control and some level of dependency, the exercise of 
discretionary power is circumscribed by law. That protection, af¬ 
forded to those whose interests are the subject of administrative 
decision-making, is not generally concerned with the substance of 
the decision. The legal system is, however, concerned with the 
processes by and through which those decisions are made. 

A decision is not merely a rule applied to a set of facts. Variables 
such as, inter alia, the factors considered and the method(s) em¬ 
ployed to balance one consideration against other considerations, 
the personalities concerned, the resources (including time) with 
which to produce an informed decision, the politics of an institution 
and the context in which the decision is made, are all potential 
determinants in decision making. Yet even this apparent distinction 
between the law (in the form of the rule to be applied and the 
authorised power to be utilised) and the practice of decision making 
is not as obvious as may be imagined. 

Administrative law requires that decision makers: 

(a) take into account relevant considerations; 40 

(b) not take into account irrelevant considerations; 41 

(c) ensure that the person whose interests are affected is given 
the opportunity of replying to allegations or queries and 
presenting their interpretation of the facts or allegations; 42 

(d) not act in bad faith, or with a malicious or fraudulent 
purpose; 43 

(e) not act with improper purpose; 44 

(f) not act so unreasonably such that no reasonable person could 
have exercised their power in that way; 45 and 

(g) base their decision on ‘logically probative evidence’ rather 
than 'mere speculation or suspicion’. 46 

In recent years, courts have moved beyond technical requirements 
of natural justice: 

The law has now developed to a point where it may be accepted that 
there is a common law duty to act fairly, in the sense of according 
procedural fairness, in the making of administrative decisions 
which affect rights, interests and legitimate expectations, subject 
only to the clear manifestation of a contrary statutory intention? 1 
These rules are premised on a policy of due process or procedural 
fairness. They are not divorced from reality. A decision theorist 
may, for example, presume compliance with these rules as a premise 
to rational decision making. 48 Whether administrative decision mak¬ 


ing is analysed by organisational theorists, political scientists, or 
decision theorists, the reality of legal policy requires adherence to 
the model of procedural fairness. 

The consequence of imposing a methodology or standard of 
conduct on decision makers is that accountability has been imposed 
on administrators exercising discretionary power. 

An important issue arises, however, as to when, in the context of 
a university, each of the above ‘rules’ need be complied with, and 
what responsibility lies on the university to ensure compliance. Any 
exercise of power authorised or delegated by a university is, in law, 
an act of that university. Using the example of my own university, 
s. 17 of the University of Wollongong Act 1989 provides that, 
ultimately, all decision-making power is vested in the Council of the 
University. The question is whether the Council, in delegating power 
to officers of the University, also delegates the responsibility for the 
exercise of that power. 

May the requirement of natural justice and procedural fairness be 
re-formulated as an obligation to ensure compliance? Although 
there may be no legal requirement for a University to develop and 
maintain compliance systems to ensure that the principles of admin¬ 
istrative law are utilised, the consequences of not doing so may be 
grave indeed. 

These issues raise legal questions, certainly, but there is a moral 
dimension. Why are there so few natural justice and procedural 
fairness actions brought against universities? The answer again lies 
!». in issues of empowerment, in a lack of knowledge, skill, expertise 
and resources to bring legal action. That actions have not been 
brought is irrelevant to the issue of compliance. The law has 
specified a code of conduct for administrative decision making, and 
there is a moral, as well as legal, imperative to comply. Whether that 
imperative extends beyond the individual to the employer is the 
more significant question. 

Most administrators intuitively invoke the rules of natural justice 
and procedural fairness whether or not they are conscious of them, 
but many decisions are made without due consideration being given 
by people in ignorance of the legal requirements. 

Knowledge of the rules of natural justice and procedural fairness 
also assist in the provision of skills to equip and focus decision 
making as a process requiring a methodology. Indeed, American 
research had indicated that procedural fairness increases satisfac¬ 
tion with the decision itself. 49 It would require little effort for 
universities to incorporate training programs into, say, the induction 
process, to make employees aware of their responsibilities. Such 
training would not only benefit the employee, but those about whom 
decisions are made, and the university as an institution. 

Conclusion 

Universities, through their internal staff training departments, 
typically run dozens of courses on teaching, techniques of various 
kinds, management, communication and other skills. Few, if any, 
train academic and general staff in their legal obligations. Why not? 
One of the most basic units of knowledge with which to carry out a 
designated function is the correct procedure for dealing with the 
authority which has been delegated, as well as knowledge of the 
consequences of wrongful conduct. 

Universities sometimes claim to demonstrate their commitment 
to principles and ideals through the adoption of ‘Codes of Conduct’, 
‘Mission Statements’ and the like. This is not a demonstration of 
commitment. It is a statement of commitment. Applying those 
pri nciples by educating staff in the practical implementation of them 
will lead, hopefully, to the adoption of a common purpose. Many of 
the legal principles referred to in this paper, whether under the 
heading of misleading and deceptive conduct or under the heading 
of natural justice and procedural fairness, are merely reflections, and 
perhaps applications, of more general moral and ethical precepts. 

If staff are appropriately trained in their legal obligations, then the 
number of ‘loose cannons on the deck’ will be significantly reduced 
and the university will have more fully complied with their obliga¬ 
tions at law. 
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Apart from the moral or ethical obligation to ensure that law is 
adhered to, there are significant practical considerations for doing 
so. In an era of increasing competition to provide undergraduate and 
postgraduate education to domestic and international students, prod¬ 
uct differentiation and marketing requirements assume greater im¬ 
portance. Commitment and adherence to, and development and 
application of, ethical and moral codes in respect of the business of 
education is only the first step in a continuous process of self- 
assessment. 
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In a recent article in the Australian Universities’ Review, Coady 
and Miller (1993) argue that the functions of Australian universities 
are ill-defined, and that debate concerning theory of tertiary educa¬ 
tion suffers from a lack of theoretical precision. They promote a 
modern conception of the university based on a re-examination of 
John Henry Newman’s seminal work. Specifically, Coady and 
Miller argue that the liberal purposes of a university as the pursuit 
of new knowledge and the cultivation of students’ intellects, and a 
utilitarian purpose as the fostering of personal skills and competen¬ 
cies contributing to economic growth, are not incompatible (as 
Newman himself acknowledged). 

Coady and Miller’s main point is well taken; Newman’s consideration 
that “the true and adequate end of... a university... is thought or reason 
exercised upon knowledge” (cited in Tolley, 1975, p.25) does not 
disclaim the utility of such an end, especially with regard to economic 
productivity. It is suggested that the 'exercise of reason’, or commonly, 
critical thinking, is the capacity to make confident logical judgements 
which are based on a breadth of knowledge but tempered by an awareness 
of ignorance; relative to a particular field, it is a discriminating breadth 
of vision (cf. Tolley, 1975), and perhaps is the most potent quality that 
business, professional and trades people al ike can possess. 

However. Coady and M i ller’s suggestion that the transmission of so- 
called liberal knowledge by academics cultivates students’intellects and 
intellectual virtues (e.g. logical thinking and balanced judgement) is 
highly questionable. Liberal knowledge is‘‘knowledge informed by rea¬ 
son" and “particular facts that have been related to one another” (p.41). 
In Coady and Miller’s view, a goal of a university is to transmit liberal 
knowledge, and students must acquire or absorb this knowledge, just as 
their teachers before them did “through years of training” (p.41). 
Students only acquire intellectual virtues “after a great deal ofdisciplincd 
work under the guidance of appropriately trained teachers” (p.42), 

Coady and M i ller’s explicitly stated transmission view of teaching and 
learning appears to be based, in turn, on objectivism (e.g., Duffy & 
Jonassen, 1992; Jonassen, 1991); in this view, knowledge exists exter¬ 
nal ly as a real entity. People can have valid knowledge insofar as they can 
have a correct representation or copy of entity knowledge, and valid 
knowledge, in turn, can be ‘re-presented’ externally as a real entity. 
Objectivism leads to a conceit of knowledge, in that, it is assumed that 
certain people can aspire to become privileged holders of valid represen¬ 
tations ofreal entity knowledge, or authorities compared to less experi¬ 
enced students, and can capably organise re-represented objective knowl¬ 
edge and map efficiently, or impose, the latter onto learners. In teaching 
based on objectivism, although students' interpretations sometimes are 
tolerated, learners rarely are encouraged to express their ideas; rather, as 
Jonassen (1991) argues, “it is the role of the teacher ... to interpret 
events for students). Learners are told about the world and are expected 
to replicate its content and structure in their thinking (p. 10). Consistent 
with this view, Coady and Miller imply that tertiary students must 
become‘disciplined’ in accepting or absorbing ‘facts’ which have been 
suitably structured by thoroughly trained academics. 


Objectivism contrasts primarily with constructivism. Two funda¬ 
mental principles of constructivist philosophy are that knowledge 
exists in people’s minds only, and that new knowledge is created 
from within in interrelation with things in the world (Hendry, 
submitted). Constructivism is seen to be useful notably in Science 
and Mathematics education (e.g., Wheatley, 1991) and, more re¬ 
cently, Tertiary education (King, 1993; Koch, 1992). Research on 
the use of constructivist teaching strategies at different academic 
levels shows that these strategies are effective in promoting stu¬ 
dents’ procreation of acceptable ideas and procedures. In particular, 
in Mathematics education, compared to traditional teaching meth¬ 
ods, constructivist methods result in students’ development of 
higher levels of thinking as measured by standard and non-standard 
tests both (Koch, 1992; Cobb et al. 1991). Students enjoy learning in 
a constructivist classroom (Hand, 1988; Hand, Lovejoy & Balaam, 
1991), and perceptions and attitudes toward the subject concerned 
(Cobb et al. 1991; Hand, 1988; Hand et all991; Koch, 1992; 
Stanbridge, 1990). 

Constructivist teaching consists fundamentally of providing opportu- 
nities for students to explain and evaluate their ideas in discussion (e.g., 
Cobb et al. 1991; Yackel, Cobb & Wood, 1992; Driver & Oldham, 
1986). Recently advocated cooperative learning strategies (King, 1993 ), 
whereby, for example, students participate in small-group discussion to 
achieve a consensus with respect to a specific issue (Johnson & Johnson, 
1985), are consistent with constructivism and constructivist teaching 
methods. Significantly, Newman’s view is that a university must be a 
place where, “by familiar intercourse and for the sake of intellectual 
peace ... (people can) adjust together the claims and relations of their 
respective subjects of investigation. They learn to respect, to consult, to 
aid each other” (cited in De Lacey & Moens, 1990, p.3) (emphasis 
added). Newman’s original vision agrees with an emphasis by modern 
constructivists on students’ learning or sense-making and collaboration 
during discussion and problem-solving (e.g., Cobb et al. 1991; Yackel, 
Cobb & Wood, 1992), and receives support indirectly from related 
research. 

Specifically, Koch (1992) evaluated the effectiveness of 
constructivist teaching strategies in teaching a remedial tertiary 
arithmetic course. Participants were 89 undergraduate students; 25 
and 64 students, matched on a pre-test of mathematical skills, 
comprised the experimental and control groups respectively. Stu¬ 
dents in the experimental group participated in small-group and 
staff-led class discussions to solve mathematical problems. Students 
in the control group received lectures on mathematic skills only and 
students’ questions were answered by staff. On tests of mathematics 
anxiety and students’ attitudes toward themselves as mathematics 
learners, students in the experimental group showed less anxiety and 
more positive self-perceptions than those in the control group. 
Students in the experimental group “out performed (those in) the 
control group in mathematical skills” (p. 16); results of t-tests 
performed on post-test means between control group classes and the 
experimental group were significant at the 0.001 level. Burron, Lynn 
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